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ABSTRACT

I intend to argue here that the constitutional petition regarding Zika, filed in August 2016
and currently pending at the Brazilian Supreme Court, represents a deviation from what
has been a cumulative process of constitutional confrontation with the abortion question.
The text is divided into three sections: 1) a brief legal, political and social overview of
women’s rights and abortion in Brazil; 2) a brief overview of the Zika virus epidemic,
including its effects on women and children; 3) an analysis of the Zika petition in the
light of previous Court decisions relating to abortion (specifically, embryonic stem cell
research and anencephaly), articulating some of the challenges that arguably establish the
Zika petition as an unprecedented abortion case for the Brazilian Court.

LEGAL, POLITICAL, AND SOCIAL LANDSCAPE OF ABORTION IN BRAZIL

Abortion in Brazil is punished with up to 4 years in prison for the woman who
undergoes the abortion and for those who carry out the procedure. 1 There are two
exceptions to the criminalization of abortion: rape and risk to the woman’s life. The penal
code is from 1940, and, after the new Constitution of 1988, there were no efforts to
review the constitutionality of the abortion provisions at the Brazilian Supreme Court.
Unlike other Latin American and Caribbean countries, the Brazilian Constitution does not
define when human life begins nor does it determine an inviolable right to life from
conception. 2
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Although there is no official religion in Brazil, the government does not
necessarily uphold a clear separation between the state and religions. 3 Some everyday
examples of overlapping lines include: judges who cite bible passages in their decisions;
the Catholic Crucifix in the courtroom of the Supreme Court; 4 and even the opening of
the National Congressional sessions with the expression "in the name of God." Up until
the 2000s, the Catholic Church had hegemonic influence across the realms of government
(in particular the Judiciary and Legislature), but the Evangelical Church has transformed
Catholic sovereignty, further weakening the laicity of the state’s basic institutions. Today,
the Legislature is composed of the so-called triple caucus: Beef, Bullets, and the Bible (in
Portuguese: boi, bala, e bíblia) and the representation of women parliamentarians is
extremely low (10% in total). 5
The issue of abortion is constantly in tension in the legislative sphere, particularly
during presidential election periods. In the National Congress, there are currently 36 bills
seeking to change the Penal Code’s abortion provisions, with 19 proposing to revoke the
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exceptions or increase criminal sentences. 6 Even during the 12-years of the Workers'
Party rule (Presidents Lula and Dilma), the issue of abortion was not addressed in a
liberal perspective – although there were notable setbacks: of the previously 60 service
centers for rape victims, the country now only has around 30. 7 The service centers were
established in the 1990’s to provide to care for women seeking an abortion because of
having been raped. The centers are structured to be, ideally, places with well-trained
personnel who provide holistic care free from stigma.
As the recent political crisis worsened (culminating with President Dilma's
impeachment), political issues related to women's rights were, on the one hand, collapsed
into the issue of violence against women and, on the other, strained by the emergence of
conservative criticism of "politically correctness", translated in Brazil and other Latin
American and Caribbean countries as rejection of "gender ideology".8 Gender ideology
has its roots in the Catholic resistance to the inclusion of gender as a political category –
the main focus of this resistance has been to ban educational curricula that explore gender
norms (and stereotypes). One of the first decisions of Brazil’s new president, Mr. Temer,
just after the Ms. Dilma’s impeachment, was to dismantle the Ministry for Women and
the Ministry for Racial Equality. Another salient example of the strength of the movement
against “gender ideology” was Colombia’s recent failed referendum for peace – because
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of the inclusion of some provisions related to gender, the opposition was able to leverage
fears of “gender ideology” into votes against the deal. 9
In the field of violence against women, Brazil has relatively recently enacted new
laws criminalizing the homicide of women (femicide) and a specific law for violence
against women (Law Maria da Penha, an example of social movements aligning
themselves with criminal law, including naming the law after a victim of such
violence).10 In addition to Brazil, 15 countries in the region have enacted femicide laws,
typifying it as a grave crime and/or increasing the punishments. It is a fact that Latin
America and the Caribbean are among the most violent regions for women, with its racist
patriarchy and colonial legacy that naturalized the subordination of women. However, the
increase in attention to the issue of domestic and family violence should not be seen
solely as an achievement of the women's movement, as it also shows the contradictions in
how feminist groups interact with the criminal law: at the same time that they have
widely criticized the use of the penal law to persecute women who have an abortion, they
have also actively sought to use criminal law to address both the roots and consequences
of violence against women and girls.
Even though it is criminalized, abortion is a common event in the reproductive
lives of Brazilian women. By the age of 40, around one in five women have had at least
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one abortion. 11 In 2015, 503,000 women had an abortion – or approximately one woman
per minute. Extrapolating to all women ages 18 and 39, the total is more than 3 million
women: if they were all sentenced, the Brazilian prison system would be quadrupled (it is
already the fourth largest prison population in the world). Although few women are
charged or imprisoned for the crime of abortion, there is strong stigma and moral
persecution of women who risk illegality. When there are denunciations, they are
generally made by doctors and nurses in public hospitals (where most women seek care
for abortion complications), arguably a serious violation of the duty of medical
confidentiality. There are stories of women seeking post-abortion care and being
handcuffed at the hospital. 12
Patterns of abortion methods reflect Brazil’s social inequalities: white women
from urban wealthy areas have access to safe methods; Black and indigenous women
from poorer areas use misoprostol and other pills bought from the clandestine market. In
fact, Brazilian women were the ones to “discover” that misoprostol, a medicine for
gastric ulcers, could be use to induce an abortion. Because of the meds, abortion-related
mortality has decreased, but morbidity is still high – half of the women who had
abortions in 2015 needed hospitalization.
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ZIKA EPIDEMIC AND WOMEN’S RIGHTS

It was in this context of social inequalities (with its nuances across class, region,
and races) and a conservative political landscape for women's rights that the Zika virus
epidemic arrived in Brazil in 2015. There are competing hypotheses about the arrival of
the virus in Brazil, the predominant one being "we lost the World Cup and got Zika".13
The virus arrived via cities in the Northeast, exactly where the highest concentration of
affected women and children are. The strain of the Brazilian virus is South Asian - after
the Brazilian outbreak, the Yap Islands and French Polynesia revisited their
epidemiological records and found that their outbreaks had coincided with birth peaks of
children with microcephaly. However, given the smaller populations and the legal status
of abortion in those countries, they were not alerted to anything at the time. 14
According to data from December 2016, there have been 10,867 notifications of
children with microcephaly in Brazil. Of these notifications, 2,366 cases have been
confirmed and 3,332 are still pending evaluation for the primary diagnosis of
microcephaly. 15 Brazil has remained the epicenter of the world’s epidemic – from the
WHO’s February 2016 declaration of an emergency of international concern through to
the lifting of that emergency declaration in November and a second (but smaller) wave of
women who were infected while pregnant and gave birth to babies with congenital Zika
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syndrome.16 Much has been studied and published on the effects of the Zika virus on
pregnancy since the beginning of the epidemic in Brazil: it is good science to confirm
that Zika is responsible for causing neurological disorders in the fetus, just as it is good
science to recognize that we still do not know the magnitude of the risk nor why Brazil
remains the epicenter of the epidemic.
In anticipation of the second wave of affected women, we began to develop a
Zika-focused petition for the Brazilian Supreme Court. 17 Since the onset of the epidemic,
there have been no substantive efforts on the part of the government to ensure the rights
of affected women and children. The petition makes five demands:
1) Ensure access to information for women of reproductive age on the risks of Zika
and forms of protection;
2) Expand the distribution of family planning methods, including long-term methods
(Brazil has a mixed health system, with a public health system of which women
affected by the epidemic are primarily users);
3) Allow access to legal abortion if the woman is pregnant, infected with Zika, and
in mental distress;
4) Guarantee access to transportation to specialized health care services for children
with the neurological syndrome; and
5) Provide a cash benefit transfer equivalent to the monthly minimum wage to all
affected families, independent of household income (Brazil’s minimum wage is
16
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currently

US$250/month.

Approximately

77%

of

affected

families

in

Pernambuco, the state with the highest number of children reported to have the
syndrome, live on monthly incomes lower than U$13 per capita/per month, and
25% of the children have teenage mothers). 18

ZIKA CASE AND THE CHALLENGES TO THE BRAZILIAN SUPREME COURT

In 2004, we worked with Luís Roberto Barroso, who is currently a Supreme Court
Justice, but was then a pro bono attorney, to prepare petition to the Supreme Court
arguing that abortion in cases of anencephaly should not be criminalized – the central
reasoning being that if there were no possibility of fetus survival, the procedure could not
be classified as a criminal form of abortion. The petition deliberately avoided two
challenges that are often at the core of public abortion debates in countries with a
Catholic tradition, such as in the Latin American and Caribbean region: the discussion
about when human life begins for the purpose of constitutional protections, and whether
or not a fetus should or should not be considered a person for constitutional purposes.
Even so, the petition was considered a “difficult case” and the Court convoked the first
public hearings in its nearly 115 years history. 19
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The following year, the Supreme Court was presented with a case about
embryonic stem cell research: the then-attorney general, known for his close ties to the
Catholic Church, filed a constitutional challenge to a recent law that had authorized stem
cell research with frozen embryos obtained via assisted reproductive technologies (Brazil
is one of the countries with the largest number of assisted reproduction clinics in the
world, second only to Egypt). The petition called on the Supreme Court to address "when
human life begins" for purposes of determining the constitutionality of the law. Again, the
Court convoked public hearings and the lawyer who co-authored the amicus curiae with
us was Justice Barroso.
The pressure of public opinion on the case, particularly from the scientific
community, was intense. There was a strong sense of urgency and communities of people
affected by genetic diseases also applied pressure to the Court. Although it had been filed
late, the stem cell case was decided before anencephaly and the Court directly addressed
the question about when life begins – "The Great Federal Text does not lay out the
beginning of human life or the precise instant in which it begins,” said the rapporteur.
That was 2008. 20
It was only in 2012 that the Supreme Court made a ruling on the anencephaly
petition. It was a more difficult case because it directly touched on the issue of abortion
as a reproductive right of women and it did not have the same cover of scientific urgency.
However, some of the premises from the stem cell case ended up facilitating some
sidestepping of the abortion question in the anencephaly, precisely because of the
Available at: https://reprohealthlaw.wordpress.com/2015/11/05/bringing-abortion-into-the-brazilian-publicdebate-legal-strategies-for-anencephalic-pregnancy/. Last visited Feb. 24,2017.
20
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emphasis on the nonviability of the fetus. The stem cell case determined that it was not
necessary to grapple with the question of when life begins in order to authorize the use of
embryos for research; it attested that neither the embryo nor the fetus were a
constitutional person or a creature to which fundamental rights should be guaranteed. The
anencephaly ruling allowed the Court to advance the criterion on the viability of the fetus
to the understanding of the abortion question: without extra-uterine viability there would
be no way of imputing fundamental rights to the fetus, several Justices maintained.
My argument – which I have continued to develop since the time I first presented
this project to you – is that the Zika petition does not provide continuity in terms of
previously established jurisprudence related to abortion and, in fact, presents the Court
with a set of particular argumentative difficulties, among them:
A. The petition’s broad framework combines the right to abortion with fundamental
rights (including social rights) such as maternity protection and support for
children with disabilities – the pairing of abortion and these other right would,
normally, be perceived as paradoxical;
B. The request to carve out a right to an abortion on the basis of a woman's mental
health would require the Court to pronounce a new legal exception to the criminal
code, albeit a temporary and unique one – such a ruling would likely intensify the
country’s political crisis over the role of the Court as a positive legislator;
C. The lack of indication of gestational limits for abortion in case of Zika-related
mental duress presents a particular challenge, one which is difficult to
accommodate even in comparative constitutional law and which was not under
consideration in the anencephaly case;
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D. The proposed mental health exception is commonly framed as "eugenic" because:
(i) the assumed basis for the mental suffering is the risk of giving birth to a child
with a disability; (ii) if the Court were to authorize abortion in the context of
Zika-specific harms, why wouldn’t it also authorize abortion in other situations of
fetal malformation (the slippery slope argument) – the example of Down
syndrome is the one mainly cited in the public debates. 21

NEXT STEPS

My empirical research material is two-fold: 1) at the level of the Court, previous
decisions and the pending Zika petition, including the four amici curiae and 2) more
broadly, repercussions in public opinion since the Zika petition was announced
(specifically, the national media coverage which has actually been relatively limited when
compared to the anencephaly case).
I hope to demonstrate that there are permanent ambiguities involved in
constitutional efforts to expand allowances for legal abortion: if, on the one hand, it is a
21

The Zika petition presented to the Brazilian Supreme Court includes the request for a right to an abortion
for women infected with the Zika virus and in mental distress. The request is not tied to any fetal diagnosis
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and mental illnesses are denied the right to life, prejudice, in all its forms, will not only be legitimized but
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reasonable strategy for social movements to turn to the courts to try extend the protection
of women's reproductive rights in an increasingly conservative landscape and, in the case
of the Zika health emergency, absolutely urgent to do so (consider, for example,
Colombia’s decision to affirm access to legal abortions in the context of Zika, within its
existing health exception, and how the impacts of the Zika virus epidemic have
manifested differently there); on the other hand, the path to broaden legal allowances for
abortion resets the constitutional discussion with each new factual situation and its
particular argumentative difficulties, as in the case of Zika, where medical/scientific
uncertainty regarding the magnitude and spectrum of risks provide a challenge to legal
rule-making and where the eugenics-based responses have made it especially difficult to
manage public opinion.
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